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You may have heard the rumor that 
Virginia passed a law encouraging 
owners to complain to their associa-
tions, and if not completely satis�ed, to 
a state government o�cial (Yes, Virgin-
ia, there is a Common Interest Commu-
nity Ombudsman).   

So many complaints have been dashed 
o� to the Ombudsman, Heather S. 
Gillespie, Attorney at Law, that it seems 
only the North Pole is getting more 
mail. �e dread is that there will be a 
bundle more complaints this winter.

So, we have to get lively.  We have to get 
quick.  We need to craft responses 
without sounding too slick.  By that, I 
mean we need a good form letter that 
doesn’t sound like some cookie-cutter 
form letter.  

�e Ombudsman may be watching to 
see if the board is naughty or 
nice—there could be trouble—if the 
same complaint is �led more than twice.  

Some suggested responses (forms) to 
typical complaints (inquires)…

On the First Day of Christmas (�ll in 
holiday), the Owner said to me…

Complaint:  Meeting in secret again!  I 
went by the community center late one 
night, and what should I �nd, but the 
Board gathered by candlelight, probably 
spending every last dime.

Response:   As part of great Virginian 
(�ll in state) tradition, the Board reads 
the state Constitution (�ll in historic 
document), aloud and by candlelight, at 
the close of each year (�ll in national 
holiday).  Maybe saving a few pennies 
by turning o� the lights is mostly 
symbolic, but the Board is proud to do 
its part.

On the Second Day of Christmas (�ll in 
holiday), the Owner said to me…

Complaint:  You guys are rat �nks!  No 
elections again this year.  Lack of 
quorum is just another excuse so you 
can appoint your buddies to the Board.

Response:  �ere are no (�ll in number) 
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openings on the Board at the present 
time…but we have committee spots for 
bright and energetic volunteers.  For 
example, the Landscaping Committee 
(�ll in committee) meets the second 
�ursday (�ll in date) of every month.  
Please join us!

On the �ird Day of Christmas (�ll in 
holiday), the Owner said to me…

Complaint:  Another late night and I 
come home to �nd someone in my 
parking space.  I called the hotline, but I 
guess management was all snuggled in 
their beds!

Response:  Carpooling, biking, and even 
sleigh riding to work has left the associ-
ation with an unexpected prob-
lem…more cars are being left home.  
While this may be good for the environ-
ment and the world in general, I assure 
you we are working on your behalf to 
solve this problem.  

On the Fourth Day of Christmas (�ll in 
holiday), the Owner said to me…

Complaint:   I hear…the clatter of trash 
cans late at night or trash cans dragged 
out way too early in the hopes that the 
trash truck soon would be there.  En-
force the trash rules!

Response:  �ank you for your com-
ments.  Rule enforcement, in an objec-
tive and e�cient way, is one of the 
missions of the association.

On the Fifth Day of Christmas (�ll in 
holiday), the Owner said to me…

Complaint:  What is all this extra money 
doing in reserves?  Give people their 
money back rather than raise the dues!

Response:  Based on �e Farmer’s 
Almanac predictions (�ll in source), we 
have budgeted for a lot of snow (�ll 
in…leaves, grass clippings, etc.) removal 
this winter (�ll in season), but we 
appreciate your kind thoughts.

On the Sixth Day of Christmas (�ll in 
holiday), the Owner said to me…

Complaint:  Why are we the last neigh-
borhood to be plowed?  And the trash 
bags torn open and spilled over the 
fresh-fallen snow….did your brains take 
a long winter’s nap?  Do something! 

Response:  Based on �e Farmer’s 
Almanac predictions (�ll in source), we 
have budgeted for a lot of snow (�ll 
in…leaves, grass clippings, etc.) removal 
this winter (�ll in season), but we 
appreciate your kind thoughts.

On the Seventh Day of Christmas (�ll 
in holiday), the Owner said to me…

Complaint:  Why did you send me a 
nasty letter?  My deck is just like my 
neighbor’s deck.  

Response:  �e path to architectural 
harmony is sometimes a di�cult one.   
�e Architectural Review Committee 
(�ll in committee) is often guided by 
the ancient Zen Proverb…watch water 
drop onto the rock beneath it.  One 
drop does nothing.  But, many drops 
over time create a hole in the rock.

On the Eighth Day of Christmas (�ll in 
holiday), the Owner said to me…

Complaint:  Enforce the rules!   What’s 
the matter?  Strolling by 30 Comet Way 
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late one night, but what should I �nd, 
but eight tiny reindeer all standing in a 
line.  Soon we’ll all be owners in a zoo!

Response:  �e covenants say no more 
than two French hens (no menagerie à 
trois), no turtle doves, and no calling 
birds.  Our counsel says that a reindeer 
(�ll in animal) is similar to a cat or a 
dog (�ll in animal) —except the antlers 
(�ll in animal part), but thanks for your 
concern. 

On the Ninth Day of Christmas (�ll in 
holiday), the Owner said to me…

Complaint:  Nine lords a leaping!  �at’s 
what it sounds like.  No carpet here.  No 
carpet there.  No carpet anywhere!  

Response:  We �ew like a �ash to 
investigate (�ll in action), but appears 
the owner has installed carpet over the 
wood �oors (�ll in action)

On the Tenth Day of Christmas (�ll in 
holiday), the Owner said to me…

Complaint:  �e sidewalk lights on 
Vixen Street are still out…please replace 
the bulbs right away.

Response:  I will �x the lights on top of 
the porch and on top of the wall.  By 
Tuesday (�ll in day), I will replace them 
all.

On the Eleventh Day of Christmas (�ll 
in holiday), the Owner said to me…

Complaint:  Another water leak from 
the unit above!  When are you guys 
going to do something instead of using 
our insurance money?

Response:  �e plumber (�ll in trades-
man) was out December 11 (�ll in date) 
to see what was the matter.  �ank you 
for your patience.  We have eleven 
plumbers piping and hope to �x the 
water damage (�ll in damage) right 
away.
 
On the Twelfth Day of Christmas (�ll 
in holiday), the Owner said to me…

Complaint:  I just wanted to say you all 
are wonderful!  �rough long, some-
times thankless volunteer hours, the 
Board has given our community the 
best.  �anks!

Response:  �ank you.  And to all a 
good night!

We all remember the famous fable of 
“�e Tortoise and the Hare”.   �e hare 
was so con�dent in winning the race 
since the tortoise was so slow that the 
hare takes a nap only to �nd that the 
tortoise won the race while the hare was 
asleep.  Well, a District of Columbia 
appeals court has recently provided this 
lesson to a mortgage company who 
delayed foreclosing under its deed of 
trust.

Almost  every association whether in 
Maryland, Virginia or the District of 
Columbia has experienced the frustra-
tion of a mortgage company that delays 
the foreclosure process for years leaving 
a unit owner in a property who is also 
not paying assessments.  �e community 
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association many times has had to bear 
the expense of proceeding with a lien 
foreclosure just to “stop the bleeding”.  
Some mortgage companies have regular-
ly allowed the association to proceed 
with the assessment lien foreclosure 
only to jump in at the end of the race 
attempting to unravel the entire process.  
Unfortunately, in the past, many Courts 
have sided with the mortgage company 
leaving the association with an unsold 
unit and a hangover from the expenses.
A District of Columbia appeals court in 
Chase Plaza Condominium Association, 
Inc., v. JPMorgan Chase Bank, N.A., 
Nos. 13-CV-623, 13-CV-674 (D.C. 
Aug. 28, 2014) recently ruled that a 
condominium association’s lien foreclo-
sure based on the six months “super lien” 
of unpaid assessments as authorized in 
the District of Columbia Condominium 
Act (“Act”) extinguished the �rst trust 
mortgage from the foreclosed unit.  �e 
condominium association properly 
followed the statutory lien foreclosure 
process, providing notice to the mort-
gage company of the impeding foreclo-
sure sale.  �e notice clearly stated that 
the property was being sold free and 
clear of all junior liens, which included 
the mortgage company.  �e property 
was sold for $10,000.  After the condo-
minium association was paid the six 
months of unpaid assessments and sale 
expenses that were superior to the 
mortgage company’s lien in accordance 
with the Act, the mortgage company 
only received $478.00 towards their 
debt.   �e mortgage company objected 
to their lien being extinguished without 
full payment.  However, they lost the 
battle in the appeals court.    �e mort-
gage company no longer had a deed of 
trust to foreclose.  �eir only path of 
recovery for the unpaid mortgage debt 

was proceeding with a personal judg-
ment against the prior owners.

Even though this Court ’s ruling is 
limited to associations in the District of 
Columbia, the lesson to a mortgage 
company who delays enforcement of its 
deed of trust crosses state lines.  

Moral to the Story:  If the mortgage 
company wants to be the �rst to cross 
the �nish line, they may need to shorten 
the nap!

Federal Housing Administration (FHA) 
approval of your condominium means 
that potential buyers of units in your 
condominium can obtain FHA �nanc-
ing for their purchase.  �is makes the 
condominium as a whole more desirable, 
since the FHA quali�cation process 
reviews the condominium’s �nancial 
health.  But what if your quali�cation 
has lapsed or your condominium has 
never been quali�ed before?  Is the 
Board obligated to obtain this approval?  
Since FHA �nancing plays a unique role 
in certain groups obtaining homeowner-
ship, the refusal of a Board to apply for 
FHA quali�cation could be considered 
discriminatory on the basis of familial 
status, race or national origin.  At least 
one complaint was �led with a state civil 
rights commission arguing this very 
point.  �ere, the Board was not found 
to have intentionally discriminated; 
however, the commission noted the 
buyer could still �le a federal law suit.  
Condominium boards are not required 
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Put FHA Approval on Your 
List & Check it Twice 
By Aimée T.H. Kessler
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to seek FHA certi�cation blindly.  
Consideration of pursuing the quali�ca-
tion should be made and not rejected 
out of hand to avoid claims of discrimi-
nation, or to, at least, have a paper trail 
for use in defending them.
Our �rm regular �les applications for 
FHA quali�cation for both reinstate-
ment and renewal.  Please contact us if 
your condominium is considering 
seeking or renewing its FHA quali�ca-
tion.

 

Earlier this year, we wrote in our news-
letter about some “spring cleaning” that 
association boards should do to make 
sure certain rules and procedures were 
properly documented in approved 
resolutions.

Now, as the New Year approaches, 
resolutions are on everyone’s mind, so 
it ’s a good time to go through a check-
list of some more resolutions you should 
make sure your association has.  (Don’t 
worry—this Resolution List will not 
start with “Lose weight”)
 
1. Copy Cost Resolution:  Do you have 
a “copy cost resolution?”  Both the 
Condominium Act and the Property 
Owners Association Act now prohibit 
an association from charging for copies 
of documents provided in response to 
the request of an owner, unless the 
Board has adopted a cost schedule and 
provides a copy of that schedule to the 
owner at the time the request is made.  
Make sure you have a Resolution in 
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place approving the cost schedule.
2. Procedures for Resolving Complaints: 
Since late in 2012, Virginia has required 
that all associations have a Complaint 
Resolution Procedure.  �is requires 
adoption of a written Resolution 
describing a process for resolving com-
plaints against the association from 
members and citizens concerning a 
decision by the board or management 
that may be inconsistent with applicable 
laws and regulations.  �is Resolution 
must conform to the regulations pub-
lished at by the Common Interest 
Community Ombudsman.  You can 
review those regulations at: 
http://www.dpor.virginia.gov/uploaded-
Files/MainSite/Con-
tent/Boards/CIC/CIC%20Ombudsman
%20regulations.pdf
�ese regulations are quite detailed, and 
getting the Resolution right is import-
ant.  If you do not have one of these, we 
strongly recommend that you consult 
with legal counsel as soon as you can.
 
3. Collections Resolution:  �e process 
by which the association handles collec-
tion of delinquent assessments should 
be set forth in a Resolution, especially if 
your governing documents give the 
Board the right to impose certain 
charges, such as late charges, but do not 
specify the amount of the charge. With-
out evidence that you have adopted a 
speci�c amount, a Court might not 
allow any in a contested proceeding.
 
4. Fines and Due Process:  All associa-
tions need a resolution setting forth 
procedures for handling rules violations.  
Fines cannot be imposed unless your 
recorded documents authorize them, but 
if they do, you need Resolutions making 
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(New Year’s) Resolutions
By Robert J. Segan
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of providing “due process” to the alleged 
violator.   Even if you do not have the 
authority to �ne, if you want to seek a 
remedy in the General District Court – 
which is far simpler and easier than 
�ling in the Circuit Court – having (and 
following) a due process resolution will 
make the process easier.  “Due process” 
is basically providing notice to the 
o�ender and giving him or her a chance 
to fairly present his/her side of the 
story.  �e Resolution must conform to 
speci�c requirements in the Condomini-
um Act or the Property Owners Associ-
ation Act as well as your governing 
documents.
 
5. Clear and Accurate Minutes:  Any 
motion made and passed at a valid 
Board meeting has the same e�ect as a 
Board Resolution.  �erefore, it is 
important that the minutes of a meeting 
accurately re�ect precisely what is 
adopted.  �erefore, our last recom-
mended New Year’s resolution for your 
association is this:  Make sure you have 
clear, accurate minutes that are prompt-
ly approved by the Board at your next 
Board meeting.  If it is a challenge for a 
Board member to take detailed minutes 
of the language of motions and amend-
ments to them, it is de�nitely worthwhile 
to invest in a professional minute taker.

 

Come Visit our 
Booth at the 

WMCCAI Spring 
Expo on March 7th

And sign up for a 
SMM Beer Glass and 
Brewery Tour Map!

Happy Holidays! 
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Check out our tutorial videos at seganmason.com
(under News & Information)

Happy Holidays!


