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If you are a Virginia homeowners association or an 
incorporated Virginia condominium association, there is a 
legal requirement to appoint a registered agent with the 
State Corporation Commission (SCC). �e primary role 
of the registered agent is more important than may appear 
at �rst blush. It is the responsibility of the registered 
agent to send any process or correspondence received to 
the last known address of the corporation. Examples of 
communication directed to the registered agent from the 
SCC are corporate annual report renewals; invoices for 
payment of annual corporate �ling fees and/or notices of 
corporate termination due to failure to �le or pay the 
same. Even more signi�cant is that the registered agent 
could be the recipient of legal service for a lawsuit that is 
being �led against the community association. �at can 
include legal service of a wage garnishment for an 
employee of the association. Having these types of time 
sensitive communications sent to a registered agent who is 
a prior management company or former board member 
could expose the association to signi�cant liability should 
they fail to forward the communication to the correct person.   

Appointing the legal counsel for the community association to serve as 
registered agent may be your safest course of action. �e community’s legal 
counsel would most certainly understand the consequences of failure to 
respond appropriately to a lawsuit or of not advising the community 
association of an impending corporate termination. Even if legal counsel 
has changed, but the registered agent has not by an oversight, an attorney 
has an ethical duty to take appropriate action to forward communication 
received to the attorney’s previous client.  

Luckily, the process of appointing or replacing a registered agent is fairly 
easy. To serve as a registered agent, the law requires that the individual be a 
resident of Virginia, be an o�cer or director of the corporation with a 
Virginia physical address, be a Virginia corporate entity that is not the 
community association itself, or be a member of the Virginia State Bar with 
an o�ce in Virginia.  �e appointed registered agent also must agree to 
serve. If the community wants to replace the existing registered agent, 
consent is not needed from the current registered agent. However, an o�cer 
or director of the association would have to authorize the change. If you 
don’t know who your registered agent is, here is how you can �nd out.

Go to: https://scce�le.scc.virginia.gov/Find/Business.

STEP 1:  Enter either the name of the corporation or its ID number. If 
�lling in the corporate name, you do not need to have the exact name.  
Example: “Arbor Woods Homeowners Association” can be entered as 
“Arbor Woods”.  Click the “Search” button.

STEP 2:  A list of corporations with “Arbor Woods” in the title will 
appear.  Click on the name of the association.

STEP 3:  A screen with an overview of information about the 
corporation will appear, including the corporation’s registered agent’s 
name and address.

Of course if you need help to locate this information or make changes to 
the current registered agent, contact the community’s legal counsel for 
assistance.  
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Fifty years ago this December, Astronauts Bill Anders, Frank 
Borman and Jim Lovell were on their way to the moon, the 
�rst humans ever to make the trip.  On the way, Anders was 
told that a ground controller's son had asked “who’s driving the 
capsule?” Anders responded, “I think Isaac Newton is doing 
most of the driving now.”

Isaac Newton, the 17th Century physicist who formulated the 
laws of universal gravitation is also doing the driving in most 
condominiums. Because of principles he discovered, water �ows 
downward.  In condominiums, where people live in units under 
other people’s units, the downward �ow of water causes damage 
and insurance claims.  In our o�ce, we call these issues 
“trickle-down leakonomics.” 

�e rules regarding who pays for water damage from plumbing 
leaks can be even more arcane than the laws discovered by 
Newton.  Here are some rules to remember when water leaks 
from a condominium pipe and damages things in its downward path:

b y  R O B E R T  J .  S E G A N

Trickle-Down 
Leakonomics

1.   Damage to units from plumbing leaks is generally covered by the Association’s 
master insurance policy, even if the Association had nothing to do with the leak.  �e 
Association’s master policy covers claims that the Association would not have been 
responsible for if there was no such thing as insurance.  If the Association does not 
report such a claim to the master carrier, and the claim would have been covered, the 
Association may have to cover the cost of the damages from its own funds.

2.   Although the master policy covers the claim, the Association is not necessarily 
responsible for deductible under the policy or other uncovered items.  Who pays the 
deductible depends on what the condominium’s recorded documents say.  Some 
documents make the Association responsible unless a resident’s negligence caused the 
loss.  Others say the Association is not responsible unless its negligence caused the 
loss.  Some even say the responsible party is the owner of the element from which the 
leak originated, although this is rare in Northern Virginia.

3.   �e master policy does not cover everything.  It generally won’t cover upgrades to 
the unit, personal property or incidental losses, such as temporary relocation costs.

4.   Many Association documents release the Association from responsibility for 
damage from leaks into units.  Although this does not limit the owner’s rights to 
claim against the master policy for losses covered by that policy, it is e�ective to 
release the Association from liability for items not covered by insurance. If your 
documents have such a provision, the Association is probably not responsible for 
uncovered damages or for stormwater intrusion into units.

5.   When a unit above leaks into a unit below, the owner of the unit above is not 
necessarily responsible for the damage to the unit below.  Generally, the owner of the 
unit below has to show that the owner above failed to do something he/she 
reasonably should have done to stop the leak in order to impose responsibility on the 
upstairs owner. 

6.   �e party responsible for maintaining the pipe is not necessarily the party 
responsible for the damage its disrepair caused.  So the Association may be 
responsible for �xing a pipe, if it is part of the common elements, but it may not be 

responsible for the damage caused by the pipe leak.  A di�erent set of rules applies to 
the “secondary damage” caused by the water.

Because of these rules – many of which run counter to the common sense expectations 
of residents -- it is important to remind owners and residents over and over again that 
it is essential that they get their own insurance to protect themselves from uncovered losses.   
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responsible for the damage caused by the pipe leak.  A di�erent set of rules applies to 
the “secondary damage” caused by the water.

Because of these rules – many of which run counter to the common sense expectations 
of residents -- it is important to remind owners and residents over and over again that 
it is essential that they get their own insurance to protect themselves from uncovered losses.   
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Or maybe it ’s those energy bills that makes you cry.  Wouldn’t 
sunshine on your solar collection panels be so lovely?   
Especially, when your power bill is high?

Unlike the federal law on satellite dishes, which requires 
community associations to allow satellite dishes no matter what 
the association documents provide, there is no pre-emption of 
community association restrictions on solar energy devices.  
After all, this is America where architectural harmony takes a 
back seat only to the right to binge on Game of �rones 
re-runs, and not to a source of clean, renewable energy 
embraced by the public energy policy of the Commonwealth.

�e Virginia General Assembly crafted a statute that provides 
that a community association cannot prohibit an owner from 
installing a solar energy collection device or facility unless the 
recorded declaration expressly establishes such a prohibition.  

�at same measure empowers community associations to adopt 
reasonable restrictions on the “size, place, and manner of 
placement” of the solar energy collection devices and facilities, 

much like satellite dishes.  As autumn eclipses winter, and the sunlight dwindles, 
it ’s a cozy time for boards to focus on size, place and manner.  

Let’s begin with “place.”  Abandon the Green Eggs and Ham attitude:  “I do not 
like them here.  I do not like them there.  I do not like them anywhere.”***   A 
rule requiring solar collection energy devices and facilities be located on the 
dwelling unit in a place that is shielded from view from the street to the 
maximum extent possible is a good start, possibly even including a preference for 
the rear of the dwelling.  But the board cannot just tell owners to just put it 
where the sun don’t shine.  A reasonable restriction would not impair the owner’s 
ability to collect solar energy. 
 
A rule could also be adopted authorizing installation of solar energy devices and 
facilities as long as they are within certain metering limitations.  �e local 
government might be able to provide speci�cs for your particular communities 
dwelling structures.  

Preserving architectural harmony should be a goal of the rules.  Stating that the 
design of the solar devices shall blend in with the design of the dwelling unit is a 
broad, but reasonable restriction.   Requiring solar collection devices to be as 
close to �at on the roof as possible (for example, parallel to roof surface and �ush 
mounted) would be a reasonable restriction that balances architectural harmony 
with the “right to light”.  Mandating concealment of wiring and other 
components is reasonable and would not infringe on the collection of solar 
energy.

�e “right to light” will always yield to legitimate safety concerns.  Any rules 
promulgated should require that solar energy collection devices and facilities be 
installed and secured in a manner that is both safe and in compliance with 
applicable local government and state codes and regulations.  Withstanding a 
certain speci�c wind speed might be a nice addition.  Locating the solar collector 
adjacent to a common area path may be a legitimate consideration for a design 
or architectural review committee in considering an application by an owner for 
the installation of a solar collection device or facility.  

“Sunshine on my shoulders 
makes me happy / Sunshine 

in my eyes can make me cry”*

4

Speaking of which…the rules should require owners to apply the architectural 
review committee for approval before installation.  For clarity and compliance 
with the law, its best to provide the committee speci�c guidelines for considering 
applications, such as safety, location on the unit, house or lot, elevation, material, 
and color.  �e application process should require submission of a site plan 
addressing all of these factors for use by the committee in evaluating the 
application. 

�e board may wish to also include a procedure for appeal from the architectural 
review committee to the board by an “aggrieved owner.”  But set clear and 
concise time limits for noting and hearing the appeal.  As John Wayne in �e 
Cowboys cautioned, “We’re burnin’ daylight.”

�e state statute recognized that the right to light does not permit owners to 
install solar energy collection devices and facilities on the Common Area…not 
even the slightest encroachment is ok.  To do so could be deemed as permitting 
the unauthorized exclusive use of an area common to all without express 
authority in the association’s declaration.  Also, if the owners take up all the 
common area, where is the association going to put the association’s solar energy 
collection devices and facilities for heating the pool and lighting the community 
center?
 
*Sunshine on My Shoulders By John Denver.
*** Dr. Seuss.
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being �led against the community association. �at can 
include legal service of a wage garnishment for an 
employee of the association. Having these types of time 
sensitive communications sent to a registered agent who is 
a prior management company or former board member 
could expose the association to signi�cant liability should 
they fail to forward the communication to the correct person.   

Appointing the legal counsel for the community association to serve as 
registered agent may be your safest course of action. �e community’s legal 
counsel would most certainly understand the consequences of failure to 
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a prior management company or former board member 
could expose the association to signi�cant liability should 
they fail to forward the communication to the correct person.   

Appointing the legal counsel for the community association to serve as 
registered agent may be your safest course of action. �e community’s legal 
counsel would most certainly understand the consequences of failure to 
respond appropriately to a lawsuit or of not advising the community 
association of an impending corporate termination. Even if legal counsel 
has changed, but the registered agent has not by an oversight, an attorney 
has an ethical duty to take appropriate action to forward communication 
received to the attorney’s previous client.  

Luckily, the process of appointing or replacing a registered agent is fairly 
easy. To serve as a registered agent, the law requires that the individual be a 
resident of Virginia, be an o�cer or director of the corporation with a 
Virginia physical address, be a Virginia corporate entity that is not the 
community association itself, or be a member of the Virginia State Bar with 
an o�ce in Virginia.  �e appointed registered agent also must agree to 
serve. If the community wants to replace the existing registered agent, 
consent is not needed from the current registered agent. However, an o�cer 
or director of the association would have to authorize the change. If you 
don’t know who your registered agent is, here is how you can �nd out.

Go to: https://scce�le.scc.virginia.gov/Find/Business.

STEP 1:  Enter either the name of the corporation or its ID number. If 
�lling in the corporate name, you do not need to have the exact name.  
Example: “Arbor Woods Homeowners Association” can be entered as 
“Arbor Woods”.  Click the “Search” button.

STEP 2:  A list of corporations with “Arbor Woods” in the title will 
appear.  Click on the name of the association.

STEP 3:  A screen with an overview of information about the 
corporation will appear, including the corporation’s registered agent’s 
name and address.

Of course if you need help to locate this information or make changes to 
the current registered agent, contact the community’s legal counsel for 
assistance.  
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We do FHA certifications 
& re-certifications!

Please call or e-mail our Senior Associate, 
Aimée T. H. Kessler, for more information

AKessler@SeganMason.com 
(703)  333-5651

And now, greater than 50% 
tenant occupancy may not 

be a problem!



thankS for Reading!


