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It’s that time of the year again when a bill becomes a 
law and we eagerly await July 1 when it goes into 
e�ect! Here is your update for 2016: 

HB 234 amends Section 13.1-865 of the Virginia 
Nonstock Corporation Act to allow action to be 
taken by a Board without a meeting when expressly 
authorized by the Articles of Incorporation and by 
the terms provided in those Articles.  �is appears to 
change the requirement of unanimous consent by 
directors to action taken outside of a meeting to 
majority rule; however, this Code provision is not the 
only one to consider when you’re a community 
association board member.  
  
Both the Condominium Act and Virginia Property 
Owners’ Association Act (POAA) require that all 
meetings of the Board be open, unless discussing one 
of the speci�c items in which executive session is 
allowed.  Action taken outside of a meeting is 
directly contrary to all meetings being open.  
Another issue is that this change in the Code 

b y  A I M É E  T. H .  K E S S L E R

references the Articles of Incorporation, but the Articles are not the 
sole or most relevant governing document of a community 
association, meaning a change in the Articles may not be all that is 
required to incorporate this change in the law into your community 
association operations. 

HB 268 created the Land Bank Entities Act, which enables one or 
more localities to create a separate land bank entity to address 
vacant, abandoned and tax-delinquent properties in its jurisdiction.  
�is may provide another option for community associations with 
vacant or abandoned properties that cannot get the owners to 
address the issues caused by and violations of the covenants created 
by these properties.

HB 684 amends various sections of the Condominium and POAA to 
require that, unless provided for in your recorded covenants, the 
amount of rental fees and application fees are limited by statute and 
that the fee cannot be in excess of $50.00.  In addition, the 
association cannot require the use of a speci�c lease or lease 
addendum, again, unless it so states in the recorded covenants, 
however, the association can require provision of the names and 
contact and vehicle information for tenants and authorized 
occupants as well as tenant’s acknowledgment of and consent to the 
rules and regulations of the association. 
 
HB 1101 amended Section 9.1-914, Automatic noti�cation of 
registration to certain entities; electronic noti�cation to requesting 
persons, to add community interest associations to the entities that 
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can receive automatic noti�cation from the State Police of the 
registration of any sex o�ender located in the same or contiguous zip code.  

HB 1146 and SB 389 amend Section 15.2-110 to provide that 
localities cannot require the consent of a community association 
before issuing any permit, certi�cate, or license, including a building 
permit or a license for a business, profession, or child care facility; 
however, this does not mean that the provisions of the Association’s 
recorded covenants do not apply.  �e provisions of the recorded 
governing documents remain in full force and e�ect.

SB 237 amends Section 55-516.2 of the POAA to change how 
common area is to be valued when taken or damaged under eminent 
domain.  In a change helpful to homeowners associations who �nd 
themselves having part or all of their common area taken by eminent 
domain, the value of that common area will be determined as if it 
were free from the covenants making it common area.  �is almost 
certainly means higher valuation of common area in these situations!
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And we begin with things that just don’t matter.  
Remember, the Common Interest Community 
Ombudsman (“CICO”) is responsible for 
determining whether a �nal adverse decision of the 
Association may be in con�ict with the laws or 
regulations governing common interest communities.  
 
Painting the exterior of individually owned homes 
with community money? Not relevant. Holding a 
drawing for a free month’s assessments? Don’t go 
there. Failure to appoint a nominating committee 
under the bylaws? Not the Ombudsman’s gig. 
Publicizing catered election dinners (paid for by the 
one of the board members) with community money? 
Doesn’t matter.  
 
Or the better way of stating it may be… it may 
matter somewhere, just not here. Because the 
Ombudsman, acting in harmony with the statute and 
the apparent wishes of the Virginia General 
Assembly, does not provide interpretations of the 
governing documents, such as the declaration or 
bylaws.
 

Moving right along our main complaint last year involved meetings. 
Associations have a lot of them and the Condominium Act or the 
POAA requires each of them to remain open unless one of the 
statutory exemptions for an executive or “closed” session is properly 
invoked by the Board. One association maintained it was not really 
their “practice” to publicize meetings since they were “generally ad 
hoc meetings,” Meaning they were generally closed meetings. 
 
Another case last year involved submission of a parking expansion 
application to a design review board. �e speci�cs of the parking 
plan don’t matter because it was subsequently withdrawn. What 
mattered was that the minutes did not re�ect any vote or motion in 
an open meeting of the board to �le the application. And if you 
think you know where this is going—they must have a really bad 
minute taker—you’re wrong. �e Ombudsman said it was only 
“logical” that some type of decision was made outside of a meeting.  
Work sessions, and even meeting where no decisions are made, still 
must begin as open meetings under the Condominium Act and the 
POAA. 
  
Recordings. Audio or video… the Complaint (actually, the Notice of 
Final Adverse Decision or “NFAD”) alleges that the association 
forbid any recording of an association meeting. You can’t do that.  
�e Condominium Act and the POAA permit a member to make 
any type of recording… audio or video. To be fair, there may be a 
concern that these recordings could be played at neighborhood 
parties following the meeting, but that is a concern of a di�erent 
nature. 

�ese types of violations involving the recording of meetings, the 
notice of meeting, public comment at meeting and when meetings 
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are required to be open are all statutory and fair game for the 
Ombudsman. Moreover, they involve a general perception about 
association transparency. Violations identi�ed by the Ombudsman at 
this stage are often a ticket to the next round and referral to the 
Common Interest Community Board. �ere… and beyond there… 
really bad things can happen.

And now this… remember our complainant about the governing 
document authority for painting the building exterior? �e 
Association may have skipped over the authority for improvements 
debate, but ultimately the Association Complaint Procedure required 
to be adopted by associations was found to be lacking. It failed to 
provide su�cient information on how to make complaints, the 
schedule for addressing and hearing complaints and the appeal 
process, if any.  

�e CICO, being of a remedial and educational nature, requires an 
association to �x its mistakes—and in this case—to revise its 
Association Complaint Procedure and submit it to the CICO within 
30 days. It ’s like this. You can’t just su�er a “D” on your homework.  
Oh no! You have to look up all the correct answers, make the 
changes and turn in the assignment once again.  
 
And �nally, last year, complaints about elections…as if we haven’t 
heard enough already. A Complainant’s candidate statement was not 
made available to the members, which generated a NAFD to the 
CICO. �ere is nothing in the Condominium Act or the POAA that 
addresses having to provide a candidate’s statement.  In short, no 
determination was provided in response this Complaint.

Just Time for a Quick Re-Cap of the 
Ombudsman Determinations of 2015
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�e devil is in the details.  In what will likely become a source 
of consternation for some property owners’ associations, the 
Supreme Court of Virginia highlighted the importance of 
properly certifying declaration amendments in a February 12, 
2016 opinion.  In the case of Tvardek v. Powhatan Village 
Homeowners Association, Inc., the Court determined that a 
declaration amendment was ine�ective because the 
accompanying certi�cation executed by the Association’s 
principal o�cer did not specify that the amendment, or 
rati�cations thereof, were signed by the requisite majority of lot 
owners.

For the unacquainted, the Court’s opinion essentially tracks the 
requirements set forth in Section 55-515.1(F) of the Virginia 
Property Owners’ Association Act (the “Act”) verbatim.  
Although the Court’s strict adherence to the Act is to be 
expected, Tvardek nevertheless highlights the fact that Section 
55-515.1(F) can be a trap for the unfamiliar and unwary.  

Generally speaking, most declarations specify how they can be 
amended.  Some require an instrument to be executed by 
seventy-�ve percent (75%) of lot owners while others require 
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an a�rmative vote of a certain percentage of lot owners.  Notably absent from 
most declarations, however, is an express requirement that an association o�cer 
execute and record a certi�cation specifying that the requisite majority of the lot 
owners signed the amendment or rati�cations thereof.

In light of the potential discord between an association’s declaration and the 
Act, it is easy to see how one could overlook the seemingly minor, technical 
requirements set forth in Section 55-515.1(F). Case in point, the certi�cation at 
issue in Tvardek, stated that the contested amendment was approved by a vote of 
the membership “as evidenced by the results of the meeting at which the vote 
was taken, such evidence on �le with the Association ….”  Alas, although one 
could argue that the drafter’s intent was clear (as the Association’s counsel did), 
the certi�cation did not expressly state that the amendment or rati�cations 
thereof had been signed by the membership.  Consequently, the Court correctly 
held that the certi�cation did not comport with the requirements set forth in 
the Act and, therefore, was ine�ective.

Although the Tvardek decision only came out this year, it is important to note 
that it applies to any association-adopted declaration amendment recorded after 
July 1, 1999.  �us, associations should con�rm that any association-adopted 
declaration amendments recorded after July 1, 1999, are recorded with a proper 
certi�cation.  Of course, if there is any doubt about the requirements set forth in 
the Act or the amendment process in general, please do not hesitate to contact 
our o�ce as we are eager to help.
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you know you have to answer questionnaires of various styles and types 
from lenders. �at is changing as a uniform questionnaire has been 
adopted by Freddie Mac and Fannie Mae. Actually, it ’s two questionnaires 
– there’s Form 1076 which is an overview of the association’s �nancial, 
legal and property status and there’s Form 1077 which will be requested 
once a Form 1076 is on �le for the Association with a particular lender. 
�is should make it easier and faster for Associations to provide the 
information requested. Check out the Community Association Institute’s 
website to take a look at the forms.

LINK TO FORMS:

https://www.caionline.org/Advocacy/MortgageMatters/Pages/GSEquestionnaires.aspx

If you’re a condo association, 



-
-

thankS for Reading!


