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Having previously provided both HOAs 
and condo associations with a 5 day 
deadline to respond to an owner’s 
request to examine books and records, 
the General Assembly has extended the 
timeframe to 10 days for self-managed 
associations and clari�ed that it is 
business days for both deadlines, and 
not calendar days.
 
In another move to clarify the law, 
proposals were made to amend the 
statutes in the Condominium Act and 
the Property Owners’ Association Act 
regarding late fees were amended this 
past session. �is was to clarify the 
existing provisions on late fees.
�e General Assembly added a statute 
to the Condominium Act (Section 
55-79.73:2) and the Property Owners’ 
Association Act (Section 55-515.2:1) 
providing the procedures for reforming 
an association’s declaration in the event 
of an ambiguity or typographical error.  
�e association has to have been unable 

to amend its declaration pursuant to its 
own provisions after making three good 
faith attempts. 

�e General Assembly also altered the 
law regarding covenants and solar 
power, making it explicit that a commu-
nity association cannot prevent owners 
from installing “solar energy collection 
devices” on the owner’s property unless 
the recorded declaration establishes 
such a prohibition. A declaration 
requirement that all exterior changes be 
approved as to safety, harmony of 
exterior design, color, etc. is not enough 
alone. �e association can, as before, 
establish reasonable restrictions as to 
size, place, and manner of placement of 
the devices.  

�e General Assembly also added a 
second paragraph to the statute. It 
provides that “this act is an exercise of 
the police power of the Commonwealth 
that is necessary for the general good of 
the public.” �is is the �rst explicit 
reference to the “police power of the 
Commonwealth” and statutes enacted 
for “the general good of the public” in 
laws directly relating to community 
associations. Has this reference created 
a slippery slope?  In short, will there be 
future arguments about whether the 
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public policy favoring political signs, 
clotheslines, or detached “granny pods” 
outweighs the provisions of the existing 
contract (recorded declaration)?
�ere is existing case law regarding acts 
of the General Assembly and existing 
contracts, e.g. the declaration. However, 
the reference to the recorded declaration 
in the initial portion of the statute 
strongly implies that the statute was not 
intended to interfere with any existing 
contracts (“recorded declarations”).   
 
�e Court normally balances the public 
policy interest with the potential inter-
ference with the existing contract. �is 
second paragraph being added to the 
statute plants the seed for challenges to 
recorded declarations in the future.
 
Last but not least, HB 791 was all over 
the news this session, with the �nal bill 
signed into law by the Governor April 
23, 2014. �e �rst part of HB 791 
amended the statute dealing with 
appeals from general district court to 
make explicit that a party to an action 
�led based on. Section 55-79.80:2 or 
55-513 has the right to appeal the 
decision of the general district court to 
the circuit court.
 
Changes were also made by the bill to 
Section 55-79.80:2 of the Condomini-
um Act and Section 55-513 of the 
Property Owners Association Act. �ese 
statutes have been amended to be more 
explicit as to steps to be taken before 
charges are imposed or legal action is 
taken re: violations of the condominium 
instruments (condos), declaration 
(HOAs) or rules and regulations (both).  
�ose steps now mandated by statute 
include “a reasonable opportunity to 
correct the alleged violation after writ-
ten notice” prior General Assembly 
�eatrics: What’s It All About, Al�e?to 
the opportunity for a hearing before the 
board (or other tribunal).

Also made explicit is the ability of the 
unit owners’ association (condo) or 
board of directors (HOA) to �le or 
defend legal actions, including injunc-
tions, arising from violations as provid-
ed in the statute. 

An amendment to an earlier version of 
the bill addressed charges (or �nes) in 
situations where there was no express 
authority in the recorded declaration or 
master deed for such charges. �is 
generated much controversy and a 
myriad of legal opinions. Talk about 
your �fty shades of gray! �is provision 
took a spanking, tying up the original 
e�ort to obtain injunctive relief, and was 
deleted from the bill by the General 
Assembly. 

Spring is �nally here! Communities 
have �nished digging out from record 
snow falls and can now enjoy the �owers 
and trees coming back to life. It is a 
good time to dust o� those Board 
Resolutions.   
 
Because recent Virginia Court have 
strictly construed the powers of an 
association Board, it is even more 
important than ever that community 
associations make sure that Board 
actions are supported by a strong foun-
dation. �ink of your Declaration and 
By-laws as the power line coming into 
your house. Just as the lamp is not going 
to turn on without being plugged into 
the outlet, the Board powers are not 
going to be turned on without a proper-
ly adopted Resolution.  

Spring Cleaning for 
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For example, if the Declaration or 
recorded By-laws state that the Board 
can assess a late charge of no less than 
$10, it is a common misunderstanding 
that no further action of the Board is 
necessary to assess that $50.00 late 
charge.  However, this is not the case.  
�e Board must a�rmatively vote to 
approve $50. �e Resolution serves as 
the written evidence that the Board 
formally voted and adopted the late 
charge. When an assessment delinquen-
cy goes to Court, it is essential to have a 
Resolution to introduce as evidence to 
support the $50 late charge or the Court 
will not allow it. 
 
To do a thorough “spring cleaning,” 
existing Resolutions should be reviewed 
to make sure that they mirror the actual 
policies of the Association and to make 
doubly sure that the Declaration or 
Bylaws empowers to enact and enforce 
those policies.  �e Courts -- as well as 
attorneys representing disgruntled 
homeowners -- are more focused than 
ever on making sure that the community 
associations have dotted their “i’s” and 
crossed their “t ’s.”   So bring out those 
dusty Resolutions and have them 
reviewed to make sure the “power is on” 
in your community association’s house.

And now you can start enjoying your 
garden. Happy Spring!  
  

What do you do when you are faced 
with an “unsolvable” problem?  You do 
the best you can.
 
�ese somewhat obvious observations 

occur continually with community 
association Boards. �ere is no di�cult 
decision without a downside. If a deci-
sion did not have a downside, it would 
not be di�cult.
 
�erefore, approaching association 
problems often involves choosing 
among several imperfect alternatives. If 
you recognize this fact, a decision �ows 
much easier, and responding to com-
plaints from Board members and owners 
also becomes easier.
 
For example, let ’s say your documents 
require the annual meeting to be on the 
�rst Tuesday in May, which this year 
falls on May 6. �ey also require at least 
�fteen days’ notice of the meeting to be 
mailed to the owners. You �nd out on 
April 23 that, for some reason (probably 
Murphy’s law), the notices have not 
been mailed yet.  What do you do?
 
One thing you absolutely cannot do is 
turn back the clock. One thing you 
absolutely should not do is misrepresent 
when the mailings took place. �is 
leaves you really with only two choices:
 

1. Have the meeting on May 6 as the 
documents require with less than 15 
days’ notice, or 
 
2. Give the full �fteen days’ notice 
and have it on another date.  
�ere is no other choice.  Each 
alternative would violate the docu-
ments.  You have to choose the least 
bad alternative.

 
Notice periods for member meetings 
have been consistently viewed by Courts 
over the years as sacred.  Results of 
meetings with inadequate notice have 
been repeatedly overturned in Court 
opinions. �erefore, it would be better 
to give the full �fteen days’ notice even 
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though your documents require a meet-
ing on the �rst Tuesday in May.  
 
�is is just an example of the kind of 
reasoning Boards have to do. So when 
faced with a decision that is a dilemma, 
think about each of your options and 
the relative downside of each, get 
appropriate legal advice and then recog-
nize that you often “earn your pay” as a 
Board member by choosing a “least bad” 
alternative.

Snow days…community associa-
tions…snow removal.  Perhaps the 
silver-lining to this past winter’s 
frequent white-outs is that each blanket 
of snow buried the expanding number of 
covenant violations. 
 
�e economy has also buried associa-
tions in excuses and realities. Do you 
yell to the former owners who lost their 
home to foreclosure… “and make sure to 
paint the shutters on your way out”?  
Some owners choose to put o� costly 
maintenance for another day.  But can 
associations wait until next spring 
without facing the triple-headed dragon 
of covenant enforcement---waiver, 
estoppel and laches---all of which 
essentially mean you sat on your rights 
so now they’re gone with the melted 
snow?  
 
�e Virginia General Assembly has 
provided community associations a new 
enforcement tool e�ective July 1, 2014.  
�e revised statute grants the lower 
court power to order that covenant or 
design violations be remedied (injunc-

tive relief ). Litigating in the general 
district courts (lower courts), as opposed 
to the circuit courts, should be faster 
and cheaper. Previously, a community 
association could only seek injunctive 
relief in the lower court if it also cou-
pled its claim with one for charges or 
�nes. Now it can seek an injunction all 
on its own.
 
�e imposition of charges or �nes—per-
mitted by some association governing 
documents—may be e�ective, but is it 
enough? Having convened a hearing and 
�ned an owner, has the association then 
slayed the three-headed dragon and 
acted to preserve its enforcement rights, 
rather than surrender them?  

�e better, safer view is that imposing 
charges is evidence that the enforcement 
process is on-going and that the associ-
ation chose a more neighborly, less 
expensive approach, before resorting to 
a court injunction (After all, to recover 
reasonable legal fees, you have to act 
reasonably). But, ultimately, if the 
violation remains, the association must 
choose to seek a court order. Only this 
will slay the three-headed dragon and 
the erosion of community guidelines 
and have the Board singing, “It ’s a 
beautiful day in the neighborhood.” 

A local court con�rmed that the deed in 
the land records is what counts, not the 
agreement between the owners. �is is 
important for associations in determine 
liability for assessments, violations 

Snow Falling on Peeling 
Paint

By William Bradley Mason Jr., Attorney

D-I-V-O-R-C-E -- Stand By 
Your Deed

By Aimee T.H. Kessler, Attorney & 
William Bradley Mason, Jr., Attorney 
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charges, and other aspects of compliance 
with the covenants.

It ’s not every day that the ability to sue 
comes into question in a case, but it did 
in Frederick County Circuit Court. In 
Walker v. Great North Mountain Phase 
II Property Owners’ Association et al., 
the Association questioned whether the 
Plainti� could even seek the relief 
requested, as they alleged that he didn’t 
even own the property by virtue of a 
Property Settlement Agreement entered 
into as a part of his divorce. According 
to the Court, the Property Settlement 
Agreement provided that the Great 
North Mountain property was the wife’s 
but Mr. Walker testi�ed that the former 
spouses had changed their minds after 
entering into the agreement and had 
switched properties.  
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Con�rming existing law, the Court 
speci�cally stated that “the incorpora-
tion of the Property Settlement Agree-
ment in the Final Divorce Decree in 
this case does nothing more than allow 
the Court to enforce the contract 
through its contempt powers.” Property 
Settlement Agreements are contracts 
between the parties to them, not means 
of changing title or a�ecting those who 
are not connected to one another.

Associations have to deal with the 
record owners – who is on title – not 
what the agreement between those 
record owners is.

 

Check out our tutorial videos at seganmason.com
(under News & Information)

Spring is here!


