
A  S E G A N  M A S O N  &  M A S O N ,  P. C .  P U B L I C AT I O N
W I N T E R  2 0 1 6  E DI T I O N

S E G A N M A S O N . C O M   |   7 0 3 . 3 5 4 . 9 1 7 0   |   F I R M @ S E G A N M A S O N . C O M   |   A N N A N D A L E ,  V A



b y  A I M É E  T. H .  K E S S L E R

the  Right of the  People 
to be Heard... and Listen

Particularly apropos for discussion in a presidential 
election year is the right of the people to be heard.
Both the Condominium Act and the Property Owners’ 
Association Act require the Board of Directors to provide 
a period of time during its meetings for owners to comment 
on any matters related to the Association, subject to 
reasonable rules adopted by the Board. A recent opinion 
by the Virginia Attorney General regarding the rules 
established by the Franklin City School Board may shed 
some light on what would be considered reasonable. In 
that opinion, the Attorney General concluded that prohibitions 
on personal attacks during the citizen comment period 
at a school board meeting were unconstitutional as violating 
free speech.  

While an Association is not a state entity, and therefore 
not subject to such critique, the underlying purpose of 
the “owners’ forum” is to allow the members of the 
Association to be able to voice their concerns, which may 
include concerns about the conduct of the members of 
the Board. Let’s take a look at how to give the people their 
voice without the Board meeting devolving into a verbal 
boxing match.

Since the statutes require that the reasonable rules for the Owners’ Forum 
be adopted by the Board, we recommend that the Board adopt a 
resolution detailing these rules so that all members are aware and all are 
treated similarly. Some provisions to consider including are the following:

Requiring civility (which doesn’t mean that owners can’t voice 
dissent, just that they can’t be rude or verbally abusive in so doing);

Establishing a time limit per speaker as well as maximum length 
to the Owners’ Forum; the board may allow a greater time period 
for an institutional speaker – instead of haivng each member of 
a group testify, the rep of the group gets a longer period than 
other issue speakers

Putting members on notice that an answer will not necessarily be 
provided at the same meeting;  public comment not q and a – 
don’t imply will receive answer at all; not required to respond to 
your question at all 

Advising members that the Owners’ Forum is not the start to a 
debate between the membership and the Board; and

Limiting owner comment to the Owners’ Forum and not allowing 
it during the rest of the Board meeting.

Public comment period earlier in the meeting otherwise meeting 
can run long and comments may be relevant to business that is 
being conducted that night and they leave once they have commented

Sign up sheet to control time being given each owner

At each meeting, prior to the Owners’ Forum, the meeting chair should 
review the ground rules and then adhere to them. The rules should be 
applied equally to all members. An Owners’ Forum should be welcomed 
by the Board as another means of input from the community. This way, 
the people will have their voices heard. 

However, the people also have the right to listen…

At a recent Loudoun County committee meeting, a member of the Board 
of Supervisors who was not at the meeting was apparently texting with 
some members of the committee regarding an issue being considered. 
When the issue was brought to the Committee’s attention, the texts were 
read into the record. The Supervisor doing the texting did not include 
all committee members in his texts. A member of the Committee that was 
meeting himself is not.

The County’s Board of Supervisors operates under rules similar to those 
that govern Association Board meetings – some members may participate 
electronically but that electronic participation has to be heard by everyone 
in attendance. Typically, this is accomplished by putting the person who 
is not in attendance on speaker phone or other device where all present 
can hear the person who is calling in. Obviously, texts are not something 
that everyone in attendance can hear unless each is read aloud as it is 
received and then responded to. 

While no one appears to have been intending to do anything in contravention 
of the rules regarding open meetings, it is important to keep in mind 

the requirements of open meetings and not to act in such a 
way that circumvents them, even in appearance. 

Changes in technology make it easy and fast for 
Board members or Committee members to 

review and discuss issues outside of the 
traditional brick and mortar meeting 

setting, however, the open meeting 
requirements remain in place and 
therefore, those discussions should 
only be conducted at a meeting that 
the membership has been given 
notice of and can attend.
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Community Associations 
are Unique in this World

Recently, the federal government issued its final regulations 
regarding hostile environment and quid pro quo harassment 
under the Fair Housing Act formalizing the standards for 
evaluating such claims and clarifying when housing providers 
and other entities/individuals covered by the Fair Housing 
Act may be held directly or vicariously liable.

The federal government’s response to comments received 
on the proposed regulations was published in the Federal 
Register.  It repeatedly pointed out that not every dispute 
is a violation of the Fair Housing Act but each dispute has 
to be reviewed on a case by case basis pursuant to traditional 
principles of tort and agency law.  

In the community association context, the question raised 
is when is the association potentially liable for quid pro 
quo or hostile environment harassment by a third party.  
“Third party” in the Fair Housing act is limited to a non- 
employee or non-agent who engaged in quid pro quo or 
hostile environment harassment or which the housing 
provided knew or should have known and had the power 
to correct.

There are three elements to imposing liability for third party harassment:

Third party created hostile environment

Association knew or should have known about the conduct creating 
the hostile environment

Association failed to take prompt action to correct and end the 
harassment while having the power to do so

It is this last element – having the power to do so – where the rubber 
meets the road. The discussion opines that where the Association’s 
recorded Declaration empowers it to take legal action against those 
owners who are behaving illegally, the Association may be held liable 
under the Fair Housing Act for not taking legal action against an owner 
who is creating a hostile environment for a property manager when the 
Association knew about it. 

Hostile environment harassment does not have to result from an intentional 
act; the actions must be sufficiently severe and pervasive so as 
to create a hostile environment. One action may be enough. 
Evidence to be evaluated from the perspective of a 
reasonable person in the aggrieved person’s position

Where a property manager or other 
employees are being harassed by 
tenants of a housing provider, Fair 
Housing does not come into play 
unless manager/ employee also a 
resident/tenant however, if that 
manager/employee is encouraging 
or aiding someone in exercising a 
right protected by Fair Housing 
Act, then that IS covered.

The Association can take certain preventative action to aid in its defense to 
a Fair Housing complaints by: 

Creating and posting policy statements against harassment and 
establishing complaint procedures

Offering fair housing training to residents and mediating disputes 
before they escalate

Issuing verbal and written warnings and notices of rule violations

Enforcing bylaws prohibiting illegal or disruptive conduct

Issuing and enforcing notices to quit, threats of eviction and eviction 
if necessary 

However, an internal complaint procedure will not protect an association 
from Fair Housing complaints, which can be filed without the complainant 
completing any administrative procedures that may exist.
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And in This CorneR...

Virginia Attorney General opinions can be useful in 
understanding a particular legal provision, since you can’t 
just ask the legislators – Virginia doesn’t have legislative 
history - or the courts – who don’t decide legal meaning 
without an underlying controversy - what a law means.  

In Opinion #14-057 the Attorney General reiterated the 
2014 law that prohibitions on “solar collection devices” 
must be in the recorded Declaration in order to be enforced 
against homeowners.  No other means of prohibition – 
such as a Board resolution – would be sufficient.  He also 
reiterated that, even without a prohibition in the recorded 
Declaration, the Association can establish reasonable 
regulations as to the size, location and manner of a solar 
collection device on the owner’s property within a community 
association.  It’s important to note that “solar collection 
device” is defined in the code and does not encompass 
clotheslines.

In Opinion #15-032, the question was whether the locality 
had to construct public streets that had been platted when 
a subdivision had been created when the developer failed 
to do it itself.  The Attorney General indicated that the 
locality has the power to do so, if it wants, but does not 
have to and that the existence of a surety bond does not 
come into the equation.  Left open was the question – if the 
locality doesn’t, then who does?
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Happy Holidays!
f rom our family to yours...

& See our Ad 
in Quorum 
Magazine!


