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A recent decision in Virginia Beach is 
reinforcing the owners’ right to access to 
the books and records of the Associa-
tion and underlining the Board’s obliga-
tion to act in the best interests of the 
Association as a whole.  �e owners had 
become concerned when they were no 
longer allowed to use their tennis court 
and swimming pool, as those fees were 
included in their condo assessments.  
After a two-day jury trial, the condo-
minium board members were found to 
have neglected their responsibilities to 
the unit owners who had repeatedly 
been denied access to budgets and 
spending statements and ordered 
payment of $50,000 in legal fees.  An 
audit of the Association’s �nances for 
the past several years was also ordered.

It is hard to believe that it was only a 
few weeks ago that we were all enjoying 

the pool and now the pool has gone to 
the dogs – doggy dips at least!  Before 
the dog days of summer are completely 
replaced with snow and ice, it is import-
ant to have the pool rules reviewed to 
make sure they are in compliance with 
the Fair Housing Act.  You may ask 
what does the Fair Housing Act have to 
do with the pool rules?  Well, communi-
ty associations throughout the country 
have been battling with defending pool 
rules that treat community family 
members under 18 di�erently than 
adults.

�e Fair Housing Act prohibits discrim-
ination based on race, color, religion, 
national origin, sex, disability and 
familial status.  �e Act speci�cally 
states that it is “unlawful to limit the 
use of privileges, services or facilities 
associated with a dwelling” that discrim-
inates against someone who is in a 
protected class such as “familial status”.  
Familial status refers to a person under 
18 who lives with a parent or legal 
guardian in the community.  

Community associations have been 
charged with Fair Housing violations 
for incorporating in their “pool rules” 
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things like the following:
• Allowing only adults to use the pool 
during “breaks”
• Mandating a child not toilet trained 
wear swim diapers but not addressing 
other people who are incontinent
• Restricting play pens on pool decks
• Requiring that a “parent” supervise a 
child not just a guardian over a 
certain age

In a United States District Court case 
in the Northern District of California, 
Landesman v. �e Keys Condominium 
Owners Association where the associa-
tion was being sued for limiting the 
pool at certain times to “adult only 
swims”, the Judge stated “If this were a 
case of a homeowners association 
allowing everyone to use the main pool 
at all available hours in the summer, 
with the exception of women, or persons 
born in Iraq or China, or members of 
the Episcopal Church, such restrictions 
would be equally unlawful as the restric-
tions on access by children.”  �e one 
clear exception to the distinction is 
when there is a rule that is based on 
“safety” issues.  For example, requiring a 
child under the age of 10 to be accom-
panied by a guardian.  However, even 
something like this type of rule has to 
be carefully drafted.  For example, the 
rule cannot require that the supervision 
has to be a parent.  Also, the age limita-
tion has to be related to safety.  For 
example, if the rules states that anyone 
under 18 must have adult supervision, 
lifeguards who are 17 years of age would 
not be able to be in the pool without 
supervision. 

It isn’t enough to justify the rule on 
safety if there really is not a direct 
correlation between the rule and the 
safety concern.   One guideline for what 
is a “reasonable rule” that is premised on 

safety is to look to the county for their 
guidelines.  For example, Fairfax County 
has a section on their website that 
outlines their pool rules.  Some exam-
ples are “lap lanes are to be used only by 
persons swimming laps or water walk-
ing/jogging”.  Notice that there is no 
mention of the person being an adult.  
Another example is “Children under the 
age of 10 must be directly supervised by 
a guardian 16 years or older in the water 
or from the deck at all times.”  Again, 
there is no restriction on the supervision 
being a parent.  Remember that caution 
needs to be taken for other rules as well 
that deal with facilities or common area 
use restrictions for community members 
under 18, like exercise rooms, billiard rooms, 
racquetball courts, just to name a few. 

Because of the liability of violating Fair 
Housing to the community, it is highly 
recommended that associations have 
counsel review the existing rules to 
make sure they are compliant with the 
Act. Remember that it is not enough to 
just say the reason for treating adults 
and children di�erently is for “safety 
reasons”.  �e association has to show 
that the rule is necessary to ensure the 
safety of the child and that it is not over 
reaching to accomplish the concern.  
Sorry dogs but as of the date of this 
article, dogs have not been added to a 
protected class so can’t swim during 
breaks even if you are swimming laps – 
except if you are a service dog... but that 
is a whole other article! 

Autumn 2014

2



A recent decision in Virginia Beach is 
reinforcing the owners’ right to access to 
the books and records of the Associa-
tion and underlining the Board’s obliga-
tion to act in the best interests of the 
Association as a whole.  �e owners had 
become concerned when they were no 
longer allowed to use their tennis court 
and swimming pool, as those fees were 
included in their condo assessments.  
After a two-day jury trial, the condo-
minium board members were found to 
have neglected their responsibilities to 
the unit owners who had repeatedly 
been denied access to budgets and 
spending statements and ordered 
payment of $50,000 in legal fees.  An 
audit of the Association’s �nances for 
the past several years was also ordered.

It is hard to believe that it was only a 
few weeks ago that we were all enjoying 

”I would not like them Here or There.  I 
would not like them Anywhere.
I do not like them Sam-I-HAM”

HAM radio towers and antennas may be 
coming to a neighborhood by you.  A 
bill has been introduced in the United 
States House of Representatives to 
direct the Federal Communications 
(FCC) to extend to private land use 
restrictions—community association 
covenants—its rule relating to reason-
able accommodation of amateur radio 
communications.  
 
�e bill—H.R. 4969—would potentially 
allow homeowners to skip the architec-
tural review process.  �e measure notes 
that there are over 700,000.00 licensed 
radio amateurs in the United States and 
typically none of them receive direct 
monetary compensation.  Perhaps, this 
is why there are so few lawyers with 
FCC radio licenses. 
 
One’s position on the HAM radio 
operator controversy may also depend 
on whether you are downwind from an 
approaching wild�re (Say! I like green 
eggs and HAM).  As the controversy 
continues to stew, the Community 
Associations Institute has moved to poll 
its members to presumably gather 
information and evidence for any future 
vote.

Stay tuned.  Over and out.

It ’s almost impossible to do the neces-
sary work of a community association 
without making someone angry. But 
what if an owner or resident goes way 
overboard?  What if he or she gives an 
Association manager or employee such a 
hard time, that it could be considered 
harassment?  Can the Association be 
held responsible if this “harasser” is not 
a Board member or Committee 
member?  �e answer may be “maybe.”
 
In a recent case out of the United States 
Court of Appeals for the Fourth Circuit, 
an employee of Dal-Tile Corporation 
had to su�er three years of periodic 
racially and/or sexually charged 
language from a salesman.  �e salesman 
was not an employee of her company, 
but her company did business with the 
salesman.  She asked the individual to 
stop, and she also reported the incidents 
to her supervisor and to her employer’s 
human resources department.  Eventual-
ly, she claimed, the harassment caused 
her to take a leave of absence from work 
and to undergo treatment for depres-
sion.  
 
�e Court found that if she could prove 
her allegations, these instances created a 
hostile working environment, and that 
“an employer is liable … for third 
parties creating a hostile work environ-
ment if the employer knew or should 
have known of the harassment and 
failed to take prompt remedial action 
reasonably calculated to end the harass-
ment.”  
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What could this mean to Associations?  
If you suspect that an employee is 
su�ering from harassment – even if it is 
from someone not associated with the 
Board, a Committee, another Associa-
tion employee or management – try to 
stop it.  Your ability to control someone 
outside of your “chain of command” is 
limited, but if you make reasonable 
e�orts, the Association’s exposure to 
liability decreases substantially.  
 
A good preventive step would be to 
adopt a policy that expressly condemns 
such harassment.  If you receive a report 
or any evidence that such activity is 
taking place in the community, take 
reasonable steps to investigate it.  �en 
take appropriate steps to address the 
situation.  Finally, consult with counsel 
to make sure the Association is comply-
ing with the law, both to protect itself 
and its employees.

If you use private security to patrol a 
community association’s private streets 
or otherwise attempt to enforce tra�c 
laws on private streets, you may be 
exceeding the authority granted to 
community associations by the Virginia 
General Assembly.  Or so says Virginia 
Attorney General Mark R. Herring in 
an opinion letter written this summer in 
response to a series of questions posed 
by a State Senator from the Fredericks-
burg area regarding a large community 
association in his district. 

Mr. Herring states clearly, citing several 

prior opinions from the O�ce of the 
Attorney General dating back to 1977 
that, in his opinion as Attorney General, 
private entities are not empowered to 
enforce state motor vehicle laws.  Rather 
than using private security to enforce 
Virginia’s tra�c laws, Mr. Herring 
opines that community associations 
have other remedies available:

(1) Request assistance from local law 
enforcement in accordance with Section 
46.2-102 of the Code of Virginia, which 
allows associations to request police 
presence to enforce Virginia traffic laws.
(2) Ask the locality to designate the 
association’s private streets as highways 
for law enforcement purposes in accor-
dance with Section 46.2-1307 of the 
Code of Virginia, which allows the 
locality to do so in any residential 
development containing more than one 
hundred lots/units.
(3) Hire a security service with employ-
ees that have been designated as “special 
conservators of the peace” under 
Section 19.2-13(A) of the Code of 
Virginia.

Mr. Herring acknowledges that the 
Property Owners’ Association Act 
generally allows associations to establish 
rules and regulations to govern the 
Common Area.  However, he goes on to 
state that any such regulations must be 
in accord with Virginia law, including 
the body of law dealing with prosecu-
tion and enforcement of tra�c laws.  
Given that the General Assembly has 
not delegated enforcement of tra�c 
laws to community associations, this 
enforcement remains in the purview of 
law enforcement and specially appointed 
conservators of the peace.
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And To Think That I Saw It 
On Mulberry Street
By Andrew P. Hill
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Check out our tutorial videos at seganmason.com
(under News & Information)

Spring is here!

Happy Halloween!


